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This chapter 11 case of debtor Sanmuel T. Easley is before
the court on the notion filed by SunTrust Bank on Decenber 21,
2001, to vacate order confirmng plan entered on Decenber 12,
2001, or in the alternative to relieve SunTrust from the terns
of the confirmed plan. The notion is prem sed on the debtor’s
failure to give SunTrust’'s attorney formal notice of the
confirmation hearing. For the reasons discussed below, the

notion will be denied. This is a core proceeding. See 28

US C § 157(b)(2)(A), (L), and (O.

l.

The debtor filed for chapter 11 relief on March 15, 2001.
Thereafter, on May 18, 2001, Rick J. Bearfield, Esq. filed a
“NOTI CE OF APPEARANCE AND REQUEST TO SUPPLEMENT MATRI X' wherein
M. Bearfield gave notice of his appearance as counsel for
SunTrust and requested that “copies of all notices, orders, and
ot her docunents to be served in this case be served upon

SunTrust Bank through its attorney The certificate of
service for the notice and request evidences that it was served
on nunerous parties, including the debtor, and his attorneys,
Fred M Leonard, Esgq. and the firm of Neal & Harwell, PLC
Subsequently, on June 22, 2001, M. Bearfield filed a proof of

claim on behalf of SunTrust. The proof of claimindicated that



noti ces should be sent to SunTrust Bank, c/o Rick J. Bearfield,
P. O Box 4210 CRS, Johnson Cty, TN 37602.

On May 10, 2001, an order was entered admnistratively
consolidating this bankruptcy case with that of two entities in
which the debtor was a principal, Premer Hotel Devel opnent
Group and Premer Investnent Goup, nos. 01-20923 and 01-20940
respectively, both of whom were also represented by M. Leonard
and the Neal & Harwell firm After a joint plan of
reorgani zati on and disclosure statenent was filed by M. Easley
and the other debtors in their admnistratively consolidated
cases on Cctober 17, 2001, this court entered an order on that
day scheduling a hearing on the adequacy of the disclosure
statenment for Novenber 7, 2001, inposing a deadline for filing
objections to the disclosure statenment, and directing debtors’
counsel to serve the order on all creditors and other parties in
I nterest.

On Novenber 21, 2001, this court entered an order approving
the debtors’ joint third nodified disclosure statenent, inposing
Decenber 7, 2001, as the deadline for voting on the proposed
plan of reorganization and filing objections to confirmation of
the plan, and scheduling the confirmation hearing for Decenber
12, 2001. The order directed counsel for the debtors to serve

the order on all creditors and parties in interest along wth



the debtors’ joint proposed plan and a ballot.

According to SunTrust’s notion to vacate the confirmation
order and M. Bearfield s affidavit, James R Kelley, Esq., of
the Neal & Harwell firm wunsuccessfully attenpted to reach M.
Bearfield by telephone on the norning of Friday, Decenber 7,
2001, and M. Bearfield returned his call later that day at 4:06
p.m In their telephone conversation that afternoon, M. Kelley
informed M. Bearfield that the deadline for voting on the
debtor’s proposed plan of reorganization was in approximtely
one hour and inquired as to how SunTrust would vote. According
to M. Bearfield s affidavit, he informed M. Kelley that he had
not received any notice wth respect to the disclosure statenent
or plan, had not received a ballot and had no know edge of the
deadline for voting on the plan, and, thus, “was unable to
address his inquiries wthout those itens.” In M. Kelley's
affidavit, he states that in the course of the conversation he
advised M. Bearfield that there would be a confirmation hearing
the next week although he did not recall telling him the
speci fic day. M. Bearfield denies in his affidavit that there
was any nention of the confirmation hearing.

The confirmation hearing was held as schedul ed on Wdnesday,
Decenber 12, 2001, and on that date the court entered an order

confirmng the joint plan of the debtors. Neither M. Bearfield



nor any representative of SunTrust appeared at the hearing. M.
Bearfield states in his affidavit that on Mnday, Decenber 17,
2001, he was informed by counsel for SunTrust in the All
American Warehouse & Distribution, LLC bankruptcy case pending
in this court that the confirmation hearing in M. Easley’ s case
had been held and his plan confirned.

In SunTrust’s notion to vacate confirmation order or in the
alternative to relieve it fromthe terns of the confirmed plan
SunTrust acknowl edges that notice of the confirmation hearing
was nailed to it directly. SunTrust asserts, however, that once
a creditor’s attorney files an appearance and request for
notice, the debtor is required to serve notices upon both the
attorney and the creditor. M. Bearfield states in his
affidavit that he “reviewed the Certificate of Service relating
to the Third Amended Plan and Disclosure Statenment and found
that he is not listed on the Certificate of Service.” SunTrust
contends that the debtor’s failure to give its attorney fornal
notice of the disclosure statenent, the plan, and the hearing on
confirmation of +the plan violates the Bankruptcy Code and
Federal Rules of Bankruptcy Procedure and its right to due
process under the Fifth and Fourteenth Anendnents to the United
States Constitution.

In response, the debtor asserts that vacation of the



confirmation order is not appropriate because the only basis for
revocation of confirmation under 11 U S.C. 8 1144 is if the
order was procured by fraud. Wth respect to SunTrust’s
allegation that it has been denied due process, the debtor
states that any such ruling nust be based upon the totality of
the circunstances. According to the debtor, such a
consi deration would take into account that SunTrust itself *“has
received all notices and pleadings relating to the confirmation
of the plan,” that “SunTrust’s attorney received telephonic
notice of the confirmation proceedings within an adequate anpunt
of time to protect SunTrust’s interests,” and “SunTrust has
failed to allege that it suffered any prejudice due to the
allegation of a lack of notice.” The debtor alleges that based
on these facts, “SunTrust’s notion to vacate the confirmation
order is unfounded.” The debtor asserts that in the event the
court determnes that relief in favor of SunTrust should be
granted, the appropriate renedy is to except SunTrust’s claim
from the debtor’s discharge rather than vacate the confirnmation
or der.

SunTrust’s notion, along with the debtor’s response thereto,
came before the court for hearing on January 22, 2002. At that
hearing, M. Bearfield conceded orally that vacation of the

confirmation order was not an appropriate renedy at this tine



due to the fact that the joint plan contenplated a sale of
property which had already taken place. Accordingly, the
primary issue was whether SunTrust’s debt should be excepted
from the debtor’s discharge under 11 U S C 8§ 1141.
Notw t hstanding the discrepancy in the two affidavits as to
whether M. Kelley specifically nentioned the confirnmation
hearing in the tel ephone conversation, counsel for the parties
stated that there was no dispute of material fact and asked the
court to consider the issue as a matter of [|aw The parties
were given two weeks in which to file stipulations and nmenoranda
of law with the court thereafter to take the matter under
advi senent .

No joint stipulations have been filed. I nstead, SunTr ust
filed a docunment entitled “PROPOSED STIPULATION wherein it
stated that “Paragraph 1" of M. Kelley's affidavit was
sti pul at ed. That paragraph only recites that M. Kelley is an
attorney with the Neal & Harwell firm and that the firm serves
as co-counsel to M. Easley and the Premer cases pending in
this court. M. Easley in turn filed a docunment entitled
“SUPPLEMENTAL PLEADINGS ... [N OPPCSITION TO SUNTRUST BANK' S
MOTION TO VACATE ORDER CONFIRM NG PLAN' which included M.
Easley’'s affidavit and recited that “Counsel for M. Easley has

attenpted on nunmerous occasions to contact M. Bearfield to



di scuss a stipulation. M. Bearfield has not returned any of ny

calls.”

In his affidavit, M. Easley states that he is “the Chief
Manager in All-Anerican Wrehouse, LLC.” M. Easley further
recites that Al Anerican owes SunTrust approximtely $5.2

mllion, secured by a first nortgage on the real property of All

Anerican with a value of $6.5 mllion, such that there is an
equity cushion of approximately $1.3 mllion. In the
“Suppl enental Pl eadi ngs” docunent, M. Easley states that his
personal liability to SunTrust is as a guarantor on the All

Anmerican obligation and that due to the equity cushion, his
“contingent Iliability as a guarantor is so renbte as to be
i mreasur abl e.” Thus, M. Easley argues that SunTrust’s claim
agai nst him should be allowed in the anbunt of one dollar, which
sum he will pay if the court determines that SunTrust’s debt

should be excepted from discharge due to the lack of fornmal

notice. Lastly, M. Easley notes that SunTrust’s counsel in the
Al'l  Anmerican bankruptcy case had know edge of his personal

bankruptcy since they questioned him about these proceedi ngs and
the Premer cases in a deposition, the transcript of which is
attached to M. Easley’'s affidavit. Al though a review of this
transcript indicates that there was sonme discussion regarding

the Prem er cases and M. Easley’'s personal bankruptcy case, the



deposition took place on August 27, 2001, weeks before the
heari ngs on the disclosure statenent and plan confirmation were
even set. Therefore, there is no evidence that attorneys for
SunTrust in the Al American bankruptcy case had prior, actual

knowl edge of M. Easley’ s confirmation hearing.

.

Under Rule 2002(b) of the Federal Rules of Bankruptcy
Procedure, the clerk, or sonme other court-designated person,
must give creditors not |less than 25 days notice of any hearing
on the adequacy of a disclosure statenment or on the confirmation
of a chapter 11 plan. Subsection (g) of Rule 2002 indicates
where these notices are to be mail ed:

All notices required to be nailed under this rule to
a creditor, equity security holder, or indenture

trustee shall be addressed as such entity or an
authorized agent may direct in a filed request;
otherwise, to the address shown in the |Ilist of

creditors or the schedule whichever is filed later.
If a different address is stated in a proof of claim
duly filed, that address shall be used unless a notice
of no dividend has been given.! (Enphasis supplied.)
Fed. R Bankr. P. 2002(9). Rule 2002 should be read in
conjunction with Rule 9010 which provides in pertinent part as

foll ows:

'Fed. R Bankr. P. 2002(g) was anended effective Decenber 1,
2001, but those changes are inapplicable to the present case
the pertinent facts having occurred prior to the anendnent.
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(a) AUTHORITY TO ACT PERSONALLY OR BY ATTORNEY. A
debtor, <creditor, equity security holder, indenture
trustee, conmttee or other party nmay (1) appear in a
case under the Code and act either in the entity’s own
behal f or by an attorney authorized to practice in the
court, and (2) perform any act not constituting the
practice of law, by an authorized agent, attorney in
fact, or proxy.

(b) NOTI CE OF APPEARANCE. An attorney appearing for

a party in a case under the Code shall file a notice

of appearance with the attorney’s nane, office address

and tel ephone nunber, unless the attorney’s appearance

is otherwi se noted in the record.

Fed. R Bankr. P. 9010(a) and (b).

In the present case, M. Bearfield filed a notice of
appearance as counsel for SunTrust. The notice specifically
directed that notices, orders, and other docunments which were to
be served in the debtor’s case on SunTrust should be served
through its attorney, Rick J. Bearfield, Esq. and listed M.
Bearfield s address. Because SunTrust appeared in the debtor’s
bankruptcy case by an attorney as it was authorized to do under
Rul e 9010(a) and formal notice of this fact was given by M.
Bearfield under Rule 9010(b), notices which were required to be
mailed to SunTrust under Rule 2002 should have been mailed to
M. Bearfield pursuant to Rule 2002(9Q). See Alcatel
Contracting, Inc. v. Slaughter Co. & Assoc., 251 B.R 437, 439

(N.D. Ga. 1999) (Because law firm filed request for notice as
counsel for creditor, bankruptcy court had an affirmative duty

to send notice to law firm on behalf of creditor.); but see In

10



re Friel, 162 B.R 645, 648 (Bankr. WD.N. Y. 1994) (“[T]he
filing of a sinple notice of appearance on behalf of a creditor
pursuant to Rule 9010(b) does not satisfy the directional
requi renents of Rule 2002(g) as to where the notices required to
be sent by Rules 2002 and 3002 are to be sent to that
creditor.”). The debtor’s failure to give formal notice of the
confirmation hearing to SunTrust through M. Bearfield was in
contravention of the notice requirenents of the Federal Rules of
Bankr upt cy Procedure.

The issue to be decided by this court is whether this
failure denies SunTrust due process such that SunTrust is
excepted from the ternms of the debtor’s confirnmed plan. In
support of its assertion that due process is denied absent
formal notice, SunTrust cites Reliable Elec. Co. v. dson
Constr. Co., 726 F.2d 620 (10th GCr. 1984); In re Lomas Fin.
Corp., 212 B.R 46 (Bankr. D. Del. 1997); In re Birdneck
Apartnment Assoc., Il, L.P., 152 B.R 65 (Bankr. E.D. Va. 1993);
and In re R deout, 86 B.R 523 (Bankr. N D. Chio 1988). In
Reliable Electric, the Tenth G rcuit Court of Appeals held that
“the discharge of a claim w thout reasonable notice of the
confirmation hearing is violative of the fifth anmendnent of the
United States Constitution.” Reliable Elec. Co., 727 F.2d at
623. The creditor in Reliable Electric had not been schedul ed

11



as a creditor and thus received none of the notices in the
chapter 11 case although early in the case the debtor’s attorney
had tel ephoned the creditor’s attorney and advised him that the
debtor had instituted chapter 11 proceedings. ld. at 621.
Fi nding notice to be deficient and based on the concl usion that
the creditor’s claimwould be substantially inpaired wthout due
process of law if it were forced to conply with the plan, the
bankruptcy court concluded that the creditor’s claim was not
subject to the confirnmed plan, a ruling affirnmed by both the
district court and court of appeals. I d. In reaching this
decision, the court of appeals stated that general know edge of
a debtor’s reorganization proceeding was inadequate notice of
the confirmation hearing because “the creditor has a ‘right to
assune’ that he wll receive all of the notices required by
statute before his claimis forever barred.” 1d. at 622.
Simlarly, in the Ri deout case, certain creditors were not
given notice of the confirmation hearing on the debtors’ chapter
11 plan although they knew the debtors were in bankruptcy. I n
re Rideout, 86 B.R at 525-26. The court concluded that “the
total absence of notice to the [creditors] <concerning the
Hearing on Confirmation, and the various deadlines, render][ed]
the ‘Order Confirmng Plan’ violative of the Fifth Amendnent,”

id. at 527; and that the proper renedy was vacation of the

12



confirmation order. ld. at 531. In the Birdneck Apartnent
deci si on, the court did not reference any due process
consi derations, but vacated the order of confirmation pursuant
to Fed. R Cv. P. 60(b)(6) based on debtor’s counsel’s
intentional failure to send copies of the plan or notice of the
confirmation hearing to the bankruptcy counsel for NationsBank,
a creditor of the debtor. In re Birdneck Apartnent Assoc., II,
L.P., 152 B.R at 67. And, on a related issue, the court in
Lomas held that the failure to provide creditor’s counsel wth
notice of the debtor’s objection to the creditor’s claim and the
hearing thereon was a denial of  procedural due process
justifying vacation of the order disallowing the creditor’s
claim Inre Lomas Fin. Corp., 212 B.R at 55.

Al'l of these cases are distinguishable in that there was no
allegation in any of them that the creditor or its attorney had
actual notice or know edge of the hearing in question. Ganted,
in sone of the cited decisions, the creditor had general
knowl edge of the bankruptcy itself, but this general know edge
has been ruled insufficient in reorgani zation cases since unlike
a bar date in the chapter 7 context, deadlines in chapter 11
reorgani zati on cases are not readily determ nable. Conpare GAC
Enter., Inc. v. Medaglia (In re Medaglia), 52 F.3d 451, 457 (2d

Cr. 1995 (actual know edge of debtor’s chapter 7 petition is

13



a constitutionally perm ssible substitute for formal notice of
di scharge deadline); Byrd v. Alton (In re Alton), 837 F.2d 457,
460 (11th GCr. 1988) (“[Mere knowl edge of a pending [chapter 7]
bankruptcy proceeding is sufficient to bar the claim of a
creditor who took no action, whether or not that creditor
received official notice from the court of various pertinent
dates.”); with Bratton v. The Yoder Co. (In re Yoder Co.), 758
F.2d 1114, 1116 (6th G r. 1985) (“A creditor’s know edge that a
reorgani zation of the debtor is taking place does not substitute
for mailing notice of a bar date.”); In re R deout, 86 B.R at
527 (notice of chapter 11 case itself was insufficient to bind
creditors to plan of which creditors had no know edge).

In the present case, the creditor’s counsel not only had
know edge of the bankruptcy case, he admittedly was advi sed that
a plan of reorgani zation had been filed and of the deadline for
filing ballots. Experi enced bankruptcy counsel know that when
ballots are being cast, a confirmation hearing has been
scheduled and that a deadline for filing objections to
confirmation of the plan has been set. See In re Rideout, 86
B.R at 528 (“[T]he deadline for filing witten Cbjections to
the Plan is typically the sane date as the one fixed for filing
Bal | ots.”). The court realizes that this information was

conveyed to M. Bearfield less than a week prior to the

14



confirmation hearing. Nonetheless, there was sufficient tine in
which to either appear at the confirmation hearing and request
a continuance due to insufficient notice or file a notion for
conti nuance, neither of which were done.

SunTrust’s notion is based on lack of fornaml notice of the

di scl osure statenent, proposed plan, and confirmation hearing to
its attorney.? According to SunTrust, “there is absolutely no
justification for failing to give witten notice” and *“oral
noti ce should never be acceptable.” However, this court is not
convinced that due process nandates the type of formal notice
contenplated by the Federal Rules of Bankruptcy Procedure and
that any notice other than witten, formal notice is always
constitutionally deficient, notw thstanding |anguage in Reliable
El ectric which suggests otherw se. See Reliable Elec. Co., 726
F.2d at 622.

“The fundanental requisite of due process of law is the
opportunity to be heard.” Mul | ane v. Central Hanover Bank &
Trust Co., 339 U S 306, 314 (1950). The neans to that end is
“notice reasonably calculated, under all the circunstances, to

apprise interested parties of the pendency of the action.” 1d.

2Nowhere in M. Bearfield s affidavit does he state that he
did not have prior, actual know edge of the confirmation
heari ng.
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The Tenth Circuit’s statement in Reliable Electric that a
creditor must receive formal notice of all the vital steps in a
bankruptcy proceeding was based in part on the Suprene Court’s
decision in City of New York v. New York, New Haven & Hartford
RR Co., 344 U S 293, 297 (1953), wherein the court stated
that “even creditors who have know edge of a reorgani zati on have
a right to assune that the statutory ‘reasonable notice’ wll be
given them before their clains are forever barred.” O her
courts, however, have not recognized New York, New Haven &
Hartford Railroad as equating formal notice with due process,
noting that the case was decided on statutory rather than
constitutional grounds. See In re Medaglia, 52 F.3d at 457;
Sequa Corp. v. Christopher (In re Christopher), 28 F.3d 512, 517
(5th Gir. 1994).

In Christopher, the Fifth Crcuit rejected the argunent that
due process entitled a creditor to formal notice of the hearing
on confirmation  of the debtor’s chapt er 11  plan of
reorgani zation, holding “that due process requires only notice
that is both adequate to apprise a party of the pendency of an
action affecting its rights and tinely enough to allow the party
to present its objection.” Id. at 519 (citing Grossie v. Sam

(In re Sam, 894 F.2d 778, 782 (5th Cr. 1990)). See al so
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Matter of Pence, 905 F.2d 1107, 1109 (7th Gr. 1990) ("Due
process does not always require formal, witten notice of court
proceedi ngs; informal actual notice will suffice.”); In re Toth,
61 B.R 160, 166 (Bankr. ND. [IIl. 1986) (“[l]nformal notice
whi ch provides creditors with opportunity for a fair hearing
will satisfy the requirenment of notice and procedural due
process, since creditors with informal notice can thereby be
af forded protection equal to that afforded creditors with fornmal
notice.”).

As quoted above, the Suprene Court has held that due process

requires “reasonable” notice. Mul I ane, 339 U.S. at 314. “I'n
determ ning reasonable notice, ‘the court nmnust consider the
totality of the circunstances, including whether the alleged

i nadequaci es prejudice the creditors and whether the creditor
receives notice in tine to take neaningful action in response to
the inpending deprivation of its rights.’” In re Shop N o
P ship, 261 B.R 810, 814 (Bankr. MD. Pa. 2001) (quoting In re
Dartmoor Hones, Inc., 175 B.R 659, 670 (Bankr. ND. 1I1I.
1994)). As previously observed, in the telephone conversation
between debtor’s and SunTrust’s counsel, M. Bearfield was
advised that a plan had been filed and that the deadline to

accept or reject the plan was about to expire. Inplicit in this

communi cation was that the confirmation process was taking
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place. Wiile the notice given by debtor’s counsel was infornm
and did not convey all of the details regarding confirmation,
there was sufficient information under the circunstances for M.
Bearfield to realize that absent tinely action on behalf of his
client, its rights could be adversely affected by the debtor’s
pl an. As observed by the Second Circuit Court of Appeals, “it
is well established that due process is not offended by
requiring a person with actual, tinmely know edge of an event
that nmay affect a right to exercise due diligence and take
necessary steps to preserve that right.” In re Medaglia, 52
F.3d at 455.

The facts of the present case can be distinguished from
those in In re Leading Edge Products, Inc., 120 B.R 616 (Bankr.
D. Mass. 1990), another decision cited by SunTrust. In Leading
Edge Products, creditor’s counsel was advised in a letter from
the trustee’s counsel that the trustee had filed a plan of
reorgani zati on. ld. at 618. Two nonths later a confirmtion
hearing was held but the creditor was not given notice of the
heari ng. The court held that the plan was not binding on the
creditor, stating “the Court is unconvinced that nmere know edge
of the filing of a plan of reorganization shifts the burden to
a creditor to inquire as to hearings on the adequacy of the

di scl osure statenent and confirnmation.” 1d. at 620.
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In the present case, as previously noted, SunTrust not only
had notice that the plan had been filed, it was also advised
that formal consideration of the plan was underway, even though
M. Bearfield denies that he was advised that a confirmation
hearing was scheduled the next week as M. Kelley states.
Nonet hel ess, an experienced bankruptcy practitioner such as M.
Bearfield would have constructive notice that a confirmation
hearing had been set, a fact not present in the Leading Edge
Products case. As noted by the court therein, quoting a

deci si on under the Bankruptcy Act, a different result m ght have
been reached “if ‘the creditor possessed actual know edge, not
nerely of the general pendency of the Chapter X reorganization

but of each particular developnment therein to which fornal
notice would be required.’” Id. at 620 (quoting WMatter of

Intaco Puerto Rico, Inc., 494 F.2d 94, 99 n.11 (1st Cr. 1974)).

(I
This court concludes that based on the totality of the
ci rcunst ances, SunTr ust had reasonable notice and an
opportunity to be heard with respect to the debtor’s plan of
reorgani zati on. As such, due process has been satisfied.
Accordingly, an order will be entered denying SunTrust’s notion

to vacate confirmati on order.
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FI LED: March 13, 2002

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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